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STATEMENT OF THE ISSUES
q1] L Whether the trial court erred by failing to instruct the jury on
corroboration of accomplice testimony when Reddig did not object

to such an instruction or object to its absence.

921 1L Whether the trial court erred in denying Reddig’s Motion for
Acquittal.

[13] III.  Whether the trial court erred in admitting the certified analytical
report into evidence at trial.

STATEMENT OF THE CASE
[f4] On January 2, 2015, Bryan Reddig was charged with Conspiracy to Deliver a
Controlled Substance stemming from an incident occurring on January 30, 2014.
Appellant’s Appendix (“App.”) 5. Jeff Bauer, Tim Walleen, and Aaron Burkhart were
also charged as Reddig’s accomplices. See generally Burleigh County Case Nos. 08-
2014-CR-00321; 08-2014-CR-00320; 08-2014-CR-00319. Prior to trial, Reddig did not
submit any proposed jury instructions, nor did he object to the final instructions given to
the jury. Transcript (“Tr.”) Day 2, p. 74, ll. 21-24. In chambers prior to trial, Reddig
objected to the introduction of State’s Exhibit 19, a certified copy of the analytical report
pertaining to the marijuana Reddig was charged with delivering. Tr. Day 1, pp. 10-13;

see also App. 20-22. The trial court overruled Reddig’s objection, and the report was

admitted into evidence at trial. Id.

[15]1 Reddig’s trial was held June 2-3, 2015. The three accomplices, Bauer, Walleen,
and Burkhart, all testified Reddig was their marijuana source. See generally Tr. Days
1-2. Their testimony was corroborated by law enforcement, and Reddig was ultimately
found guilty. Id.; see also App. 36. Reddig now appeals the Criminal Judgment, entered

July 6, 2015. App. 37-38. On appeal, Reddig argues the trial court erred by failing to



instruct the jury on corroboration of accomplice testimony, although Reddig did not
request any jury instructions or object to the final jury instructions. Appellant’s Br., §q
30-41; see also Tr. Day 2, p. 74, 1l. 21-24. Reddig also argues there was no evidence
corroborating the accomplices’ testimony, and, as a result, the trial court erred in denying
his motions for acquittal. Appellant’s Br., §§ 42-55. Lastly, Reddig argues the trial court
erred in admitting the certified copy of the analytical report into evidence at trial without
lab analyst testimony. Appellant’s Br., 9 56-66.
STATEMENT OF THE FACTS

[16] The State does not substantively dispute Reddig’s statement of facts. Because
Reddig argues the accomplices’ testimony lacked corroboration at trial, supplemental
trial testimony and facts are relevant to Reddig’s arguments on appeal.

[17] On January 30, 2014, Bismarck Police Officers executed a search warrant at a
residence occupied by Jeff Bauer, Tim Walleen, and Aaron Burkhart. See generally Tr.
Day 1, pp. 109-11. Bauer, Walleen, and Burkhart all stated Reddig was at the residence
selling them nearly two pounds of marijuana. Id.

[18] At trial, Bauer and Walleen testified Reddig arrived at the residence at about
10:30 p.m. Tr. pp. 155, 11. 8-13; 184, 11. 10-11. Bauer, Walleen, and Burkhart all testified
Reddig remained at the residence for thirty to forty-five minutes helping them weigh and
divide the marijuana. Tr. Day 1, pp. 150-62; 179-237. All three testified law
enforcement executed the search warrant approximately thirty minutes after Reddig left.
Tr. Day 1, pp. 161, 1. 21-23; 191, 1l. 17-24; 237, 1l. 10-19. Bauer, who has known
Reddig since 2002, further testified Reddig was driving a maroon SUV when he left the

residence. Tr. Day 1, pp. 156, 11. 3-10; 154, 11. 19-23.



[19] During this drug transaction, Detective Jerry Stein had been conducting
surveillance on the residence. Tr. Day 1, p. 118, 1. 19-25. He began conducting
surveillance at roughly 10:40 p.m. Tr. Day 1, p. 119, 1. 2-5. Stein saw Bauer’s white
Ford Escape parked in the driveway of the residence. Tr. Day 1, p. 119, 1l. 8-13.
Approximately twenty minutes into his surveillance, Stein saw a dark-colored SUV leave
the residence, corroborating Bauer’s description of Reddig’s vehicle. Tr. Day 1, pp. 119-
20. Stein was unable to see who was driving. Id. Stein also testified the search warrant
was executed approximately thirty minutes after the SUV left, further corroborating the
three accomplices’ testimony. Tr. Day 1, p. 121, 11. 2-9.

[110] After executing the search warrant, Detective Mike Bolme conducted searches of
Bauer’s, Walleen’s, and Burkhart’s cell phones. Tr. Day 2 pp. 18, 1. 22-25; 19, 11. 1-5.
His search revealed text messages between the three accomplices corroborating their
testimony regarding a marijuana transaction taking place, and he also read text messages
between Bauer and contacts named “Brian” and “B Dog.” Tr. Day 2, p. 27, 1l. 1-12.
Bolme testified the text messages indicated “Brian” and “B Dog” were Bauer’s marijuana
source. Id. Bauer testified Reddig’s phone number was saved in his phone under the
name “B-Dog.” Tr. Day 1, p. 153, 1l. 2-11. Bolme further testified it is common for
people involved in drug transactions to use nicknames to conceal their true identities.
Tr. Day 2, p. 28, 1l. 1-15. Bolme indicated he believed “Brian” and “B Dog” were the
same person because Bauer sent nearly identical text messages to the two contacts at the
same time. Tr. Day 2, pp. 26, 1l. 14-25; 27, 1. 1-12. These text messages corroborated

the accomplices’ testimony indicating Reddig was their marijuana source. Id.



[f11] Walleen and Burkhart both testified they met with Reddig approximately one
month prior to the execution of the search warrant to set up the drug deal. Tr. Day 1,
pp. 180, 11. 19-24; 213, 11 1-6. At trial, Reddig admitted to meeting with Bauer, Walleen,
and Burkhart during that same time frame. Tr. Day 2, pp. 60, 11. 6-25; 68-69; 71. Reddig
also admitted they had discussed Reddig selling them marijuana at the meeting, and he
further admitted to smoking marijuana with the three. Id.; see also Tr. Day 2, p. 70,
11. 21-24.

[112] After Reddig was formally charged, lab analyst, Dan Radulovich, generated an
analytical report confirming the substance Reddig sold Bauer, Walleen, and Burkhart was
more than five hundred grams of marijuana. App. 20-22. In the report, Radulovich
states, “[t]he results and conclusions in this report are the opinions and interpretations of
the analyst(s) from the analysis of submitted evidence.” Id. This analytical report
containing Radulovich’s statements was disclosed to Reddig on February 6, 2015, nearly
four months before trial. App. 2; Doc. I.D. Nos. 17-18. A certified copy of this report,
however, was not provided to Reddig until April 6, 2015, roughly fifty-seven days before
trial. App. 2; Doc. L.D. Nos. 21-22. Both analytical reports are identical in substance and
form, with the certified copy containing a single extra page indicating the copy is
certified as a true and correct copy of the original. App. 20.

[113] In chambers prior to trial, a lengthy discussion took place between the trial court
and counsel regarding the admissibility of the certified copy of the analytical report.
Tr. Day 1, pp. 10-13; App. 20-22. Reddig argued the lab analyst was required to testify
at trial under N.D.R.Ev. 707 because the certified copy the State sought to admit was not

disclosed to Reddig at least sixty days before trial. Id. The State resisted, arguing it



disclosed a copy of the analytical report almost four months before trial, and Reddig
waived his right to confront the lab analyst because he did not file a written objection at
least forty-five days before trial. Id. After listening to these arguments, the trial court
ruled the report admissible under N.D.R.Ev. 707 because the lab analyst’s conclusions
had been disclosed well in advance of the sixty-day requirement. Tr. Day 1, pp. 10-13.
LAW AND ARGUMENT
L The trial court did not err by failing to instruct the jury on

corroboration of accomplice testimony because Reddig did

not request such an instruction or object to its absence.
[14] Reddig argues the jury instructions should have contained an instruction on
corroboration of accomplice testimony. Reddig cannot raise this issue for the first time
on appeal. Alternatively, if this Court addresses Reddig’s jury instruction argument, it
fails under the harmless error standard.
[115] Reddig is correct in asserting N.D.C.C. § 29-21-14 “requires corroboration of the

testimony of an accomplice in order to support a conviction based upon that testimony.”

State v. Kelley, 450 N.W.2d 729, 731 (N.D. 1990). As Reddig noted, North Dakota

Pattern Jury Instruction K-2.25 echoes N.D.C.C. § 29-21-14. Appellant’s Br.,  32. As
previously mentioned, Reddig did not submit proposed jury instructions prior to trial, nor
did he object to the final instructions given to the jury. App. 1-4; Tr. Day 2, p. 74, 1. 5-
25. “It is well established, an issue not raised in the trial court cannot be raised for the

first time on appeal.” Murchison v. State, 1998 ND 96, q 15, 578 N.W.2d 514 (internal

citations omitted). Because Reddig did not request a jury instruction regarding the
corroboration of accomplice testimony, and because Reddig did not object to the jury

instructions given at trial, he has waived this issue on appeal.



[116] Furthermore, North Dakota law expressly states Reddig’s failure to request an
instruction on corroboration bars his appeal on the issue. See State v. Berenson, 260
N.W. 256, 261 (N.D. 1935) (internal citations omitted) (“It is sufficient to say that there
was no request for such an instruction [on corroboration of accomplice testimony], and,
in the absence of a request, the defendant cannot complain because of failure to instruct
respecting the matter.”).

[117] Even if this Court addresses Reddig’s jury instruction argument, any alleged trial

court error was harmless. In State v. Kelley, the defendant, unlike Reddig, specifically

requested a jury instruction under N.D.C.C. § 29-21-14 regarding corroboration of
accomplice testimony. 450 N.W.2d at 730-31. This Court affirmed the jury verdict
despite the trial court denying the defendant’s request for instruction. Id. at 733. Kelley
noted any error in failing to give an instruction under N.D.C.C. § 29-21-14 was “not of
constitutional magnitude,” and, therefore, the issue was whether the error had a
significant impact on the verdict. Id.

[118] In affirming the jury’s verdict in Kelley, this Court determined any possible error
in failing to instruct the jury on N.D.C.C. § 29-21-14 was harmless because there was
sufficient corroborative evidence tending to connect the defendant with the crime,
including the proximity of the murder weapon, ammunition, and the victim’s money to
the defendant; witnesses testifying they did not see the defendant driving a vehicle as the
defendant had claimed; and witness testimony indicating the defendant had an
opportunity to retrieve the murder weapon. Id. at 733; see also infra 99 22-24 (discussing
the standard of review regarding corroboration of accomplice testimony). In support of

any alleged error being harmless, Kelley further reasoned,



[t]here [could] be no doubt that all the participants in the trial, including

the jury, were well aware that the outcome of the trial would depend upon

whether the jury believed [the witness/accomplice] or [the defendant].

The jury was properly instructed as to its obligation to determine whom of

the witnesses it would believe, and if the jury chose to believe [the

witness/accomplice] because she was a more credible witness, there was,

as the majority opinion observes, sufficient corroborative evidence that

tends to connect [the defendant] with the commission of the crime.
Id. at 734 (VandeWalle, J., concurring).
[119] Here, like in Kelley, any alleged failure of the trial court to instruct the jury on
corroboration of accomplice testimony was harmless because corroborating evidence
existed connecting Reddig with the crime. See supra 4 5-10 (discussing the substantial
evidence corroborating the accomplices’ statements); infra 49 22-24 (discussing the
standard of review regarding corroboration of accomplice testimony); §{ 28-30 (also
discussing the substantial evidence corroborating the accomplices’ statements). Because
Reddig waived his right to challenge the jury instructions, Reddig’s argument regarding
corroboration of accomplice testimony is best addressed under a sufficiency of the
evidence analysis. This Court has held similarly. For example, in State v. Smith, the
State also argued the defendant waived his right to appeal the issue on corroboration of
accomplice testimony because he did not request such a jury instruction. 238 N.W.2d
662, 669 (N.D. 1976), overruled on other grounds, State v. Himmerick, 499 N.W.2d 568
(N.D. 1993). This Court noted, however, the defendant was not appealing the jury
instructions. Id. Rather, the defendant was arguing there was insufficient evidence to
sustain a conviction under N.D.C.C. § 29-21-14, which requires corroboration of
accomplice testimony. Id.

[120] For these reasons, the trial court did not err in failing to give a jury instruction on

corroboration of accomplice testimony, and Reddig has waived his right to appeal this



issue by not requesting any jury instructions and by not objecting to the absence of such
an instruction. Even if this Court addresses Reddig’s argument, it fails under the
harmless error standard.

IL. The trial court did not err in denying Reddig’s Motion for
Acquittal.

[121] In connection with his first argument on appeal, Reddig argues there was
insufficient evidence to sustain a conviction at trial because there was no evidence
corroborating the three accomplices’ testimony. Appellant’s Br., 9 42-55. Reddig is not
arguing the evidence as a whole was insufficient to sustain a guilty verdict. Rather, he
argues there was insufficient independent evidence as a matter of law to corroborate the
accomplices’ testimony, so the matter should not have been presented to the jury for
deliberation. Id. Because substantial evidence corroborating the accomplices’ testimony
was presented at trial, Reddig’s argument fails.

[122] When reviewing the sufficiency of evidence related to corroboration of
accomplice testimony, this Court employs a different standard of review than a traditional
sufficiency of evidence analysis. See generally State v. Falconer, 2007 ND 89, 732
N.W.2d 703 (The Court’s opinion did not address the issue under the traditional
sufficiency of the evidence standard of review although it was briefed by the State.
Rather, the Court utilized a standard of review more specifically related to corroboration
of accomplice testimony.)}.

[123] “A defendant cannot be convicted of a crime solely upon an accomplice’s

testimony.” Falconer, 2007 ND 89, § 21, 732 N.W.2d 703. “Section 29-21-14,

N.D.C.C., requires an accomplice’s testimony be corroborated by independent evidence.”

Id.



A conviction cannot be had upon the testimony of an accomplice unless he
is corroborated by such other evidence as tends to connect the defendant
with the commission of the offense, and the corroboration is not sufficient
if it merely shows the commission of the offense, or the circumstances
thereof.
Id. “Corroborative evidence is used to demonstrate an accomplice is a reliable and
credible witness.” Id. (internal citations omitted). Furthermore,
[Tlhe corroboration of accomplices need not include the corroboration of
every material fact testified to by the accomplices. These accomplices are
witnesses themselves, and their credibility is for the jury. Thus it is not
necessary that the corroborative testimony be in itself strong enough to
support a conviction. The corroboration must be such as to have a
tendency to connect the defendant with [the crime]. If there is such
corroborative testimony, then the jury may from that infer that the
accomplices spoke the truth as to other matters — they being the judge of
the credibility of the witnesses.
Smith, 238 N.W.2d at 670.
[124] “The existence of corroborating evidence is a question of law, but whether
evidence is sufficient to corroborate the accomplice’s testimony is a question for the
jury.” Falconer, 2007 ND 89, 22, 732 N.W.2d 703. The corroborating evidence need
not be incriminating in itself, nor must the corroborating evidence directly link the
accused to the crime. State v. Fraser, 2000 ND 53, 9 18, 608 N.W.2d 244. The trial court
must first determine whether there is any evidence corroborating accomplice testimony.
Id. at § 17. “Any amount of corroboration is sufficient to give the case to the jury to
determine the sufficiency of the corroboration. It is only when there is no corroborating
evidence that this Court may reverse a judgment based upon the verdict of guilty.” 1d.
(emphasis added).

[125] In State v. Smith, for example, non-accomplice witnesses identified and described

stolen property and other items used in the commission of the crime before the defendant



was apprehended while in possession of the items. 238 N.W.2d at 670. The Court held
this testimony was sufficient evidence to corroborate accomplice testimony. Id.

[126] Conversely, in State v. Helmenstein, this Court reversed a burglary conviction
where the prosecution relied solely on the testimony of five accomplices and a witness
who stated his store had been burglarized. 163 N.W.2d 85, 89 (N.D. 1968). The
testimony in Helmenstein “did nothing more than establish that an offense had been
committed. It in no way connected the defendant with such offense.” 1d. (emphasis
added).

[127] Prior decisions by this court show the burden requiring corroboration of
accomplice testimony is quite low. See, e.g., State v. Esparza, 1998 ND 13, { 14, 575
N.W.2d 203 (independent evidence of an accused’s presence near the scene of a crime
immediately before and soon after the crime corroborated the accomplice’s testimony);
State v. Garcia, 425 N.W.2d 918, 920 (N.D. 1988) (independent evidence indicating
defendant was in the company of accomplices at or near the place of the crime shortly
before or after the crime is committed is sufficient corroboration).

[128] Substantial evidence corroborating the accomplices’ testimony was presented at
Reddig’s trial. See supra 9§ 5-10. Walleen and Burkhart both testified they set up the
drug transaction with Reddig roughly one month prior to its execution. Tr. Day 1,
pp. 180, 1. 19-24; 213, 1I. 1-6. Reddig corroborated this testimony by admitting he met
with his three accomplices one month prior to the transaction and discussed the sale of
marijuana with them. Tr. Day 2, pp. 60, 1l. 6-25; 68-69; 71. Reddig also admitted to

smoking marijuana with the three accomplices at that time. Tr. Day 2, p. 70, 11. 21-24.

10



[929] Bauer, Walleen, and Burkhart all testified law enforcement executed their search
warrant roughly thirty minutes after Reddig left the residence. Tr. Day 1, pp. 161, 11. 21-
23; 191, 11. 17-24; 237, 11. 10-19. Additionally, Bauer, who had known Reddig for over a
decade, testified Reddig was driving a maroon SUV when he left the residence. Tr. Day
1, pp. 156, 1. 3-10; 154, 11. 19-23. Detective Stein corroborated this testimony, indicating
he saw a dark-colored SUV leaving the residence around thirty minutes prior to law
enforcement executing the search warrant. Tr. Day 1, pp. 119-20; 121, 11. 2-9.

[130] Further, Detective Bolme conducted searches of Bauer’s, Walleen’s, and
Burkhart’s cell phones. Tr. Day 2, pp, 18, 1l. 22-25; 19, 1l. 1-5. He discovered text
messages between the three, corroborating their testimony a marijuana transaction was
taking place, and he also read text messages between Bauer and contacts named “Brian”
and “B Dog” indicating “Brian” and “B Dog” were Bauer’s source of marijuana. Tr. Day
2, p. 27, 11. 1-12. Bolme indicated the texts to both “Brian” and “B Dog” were nearly
identical, and his training and experience led him to believe these two contacts were the
same person. Tr. Day 2, pp. 26, 1l. 14-25; 27, 1l. 1-12. This information corroborated
Bauer’s testimony stating Reddig was listed in his cell phone as “B-Dog,” and it
corroborated all three accomplices’ testimony naming Reddig as the person who sold
them approximately two pounds of marijuana. Tr. Day 1, p. 153, 11. 2-11.

[131] The trial court found this evidence was sufficient to submit to a jury when it
denied Reddig’s motions for judgment of acquittal. Tr. Day 2, pp. 53, 1l. 15-24; 74, 11.
18-21. Furthermore, in accordance with Kelley, the jury was also instructed to “consider

all the facts and circumstances in evidence to determine which of the witnesses, if any,

11



are worthy of belief.” Doc. I.D. No. 60; Kelley, 450 N.W.2d at 734 (VandeWalle, J.,
concurring).

[132] Reddig’s arguments essentially seek to discredit law enforcement’s corroborating
testimony. See generally Appellant’s Br., 9 42-55. He does not deny the evidence
exists. Id. Rather, he is arguing the corroborating evidence is insufficient. Id. This is a

factual argument for the jury and not for this Court to determine. Falconer, 2007 ND 89,

122, 732 N.W.2d 703. All three accomplices’ testimony was corroborated by law
enforcement as well as Reddig himself. This Court may only reverse if there is “no
corroborating evidence . . . .” Fraser, 2000 ND 53, § 17, 608 N.W.2d 244. Because
there is corroborating evidence, the denial of Reddig’s motion must be affirmed.

III.  The trial court did not err in admitting a certified copy of the
analytical report into evidence at trial.

[133] Reddig alleges the trial court erred in allowing a certified copy of the lab
analyst’s analytical report into evidence at trial without requiring testimony from the lab
analyst who prepared the report. Appellant’s Br., Y 56-66. Reddig’s interpretation of
N.D.R.Ev. 707 is misguided and distorts the rule’s purpose.

[134] “If the prosecution intends to introduce an analytical report issued under
N.D.C.C. [§] 19-03.1 . . . in a criminal trial, it must notify the defendant or the
defendant's attorney in writing of its intent to introduce the report and must also serve a
copy of the report on the defendant or the defendant's attorney at least 60 days before the
date set for the trial.” N.D.R.Ev. 707(a) (emphasis added). The State agrees the
analytical report admitted into evidence as State’s Exhibit 19 falls under this rule. See
App. 20-22. The plain language of N.D.R.Ev. 707 simply states the prosecution must

serve a “copy” of the analytical report on the defendant at least sixty days before trial. It

12



does not say the copy must be certified. The explanatory note to N.D.R.Ev. 707,
however, states,
[sJome examples of analytical reports include: a certified copy of an
analytical report of a blood, urine, or saliva sample from the director of the
state crime laboratory or the director's designee; a certified copy of the
checklist and test records from a certified breath test operator; or a
certified copy of an analytical report signed by the director of the state
crime laboratory or the director's designee of the results of the analytical
findings involving the analysis of a controlled substance or sample.
N.D.R.Ev. 707 (explanatory note) (emphasis added).
[135] If the defendant objects in writing at least forty-five days prior to trial, the
prosecution must produce the lab analyst at trial in order to admit the lab report into
evidence. N.D.R.Ev. 707(b). If the defendant does not timely object to the introduction
of the report, the defendant's right to confront the witness who prepared the report is
waived. N.D.R.Ev. 707(d). Reddig never filed an objection under N.D.R.Ev. 707(b). Tr.
Day 1, pp. 10, 1l. 24-25; 11, 11. 1-5. The State provided Reddig a copy of the analytical
report on February 6, 2015, well before the sixty-day time limit. App. 2; Doc. 1.D. Nos.
17-18. But the State did not provide a certified copy of the report until April 6, 2015,
fifty-seven days before trial. App. 2; Doc. 1.D. Nos. 21-22.
[136] Reddig’s argument rests on the language of the explanatory note listing only
certified documents as examples of analytical reports. Appellant’s Br., §f 56-66.
Although the list of examples would logically not be exclusive, Reddig argues the State
should have been required to produce the lab analyst at trial because a certified copy of

the analytical report offered into evidence was not disclosed at least sixty days before

trial. Id. Reddig argued this in chambers prior to trial, and the State resisted, stating the

13



purpose of N.D.R.Ev. 707 is to “put [Reddig] on notice that there is, in fact, a lab [report]
. . . [the State] intend[s] to present . . . at trial.” Tr. Day 1, pp. 10-13.

[137] The State maintains the plain language of N.D.R.Ev. 707 is clear. “The
interpretation of a court rule, like the interpretation of a statute, is a question of law.”

State v. Ebertz, 2010 ND 79, § 8, 782 N.W.2d 350. When interpreting court rules, this

Court applies principles of statutory construction to ascertain intent. Matter of J.D.R.,
2010 ND 160, § 11, 787 N.W.2d 738. First, this Court determines intent by looking to
the language of the rule and giving words their plain, ordinary, and commonly
understood meaning. Id. Additionally, this Court construes rules “to harmonize related
provisions to give meaning to each provision if possible.” Datz v. Dosch, 2014 ND 102,
79, 846 N.W.2d 724. “If a rule is ambiguous, [this Court] may resort to extrinsic aids,

including the rule’s historical development, to construe it.” State v. Lamb, 541 N.W.2d

457, 461 (N.D. 1996) (citing N.D.C.C. § 1-02-39). If this Court determines the rule it

adopted is ambiguous, a review of its history is appropriate. See also State v. Randall,

2002 ND 16, ] 48, 639 N.W.2d 439 (VandeWalle, C.J., concurring) (“In North Dakota, at
least, we resort to legislative history only when a statute, and, presumably, a rule [of
evidence], are ambiguous.”™).

[138] Rule 707, N.D.R.Ev., was adopted by this Court on December 16, 2009, in
response to the United States Supreme Court’s decision in Melendez-Diaz v.
Massachusetts, 557 U.S. 305 (2009). Supreme Court Order of Adoption No. 20090381.
After adopting this rule, the Joint Procedure Committee had lengthy discussions on the
rule. See, e.g., Minutes of the Joint Procedure Comm. 11-13 (Sept. 23-24, 2010). In

discussing the language of N.D.R.Ev. 707, the Joint Procedure Committee discussed
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certified copies of analytical reports. Id. When the committee discussed the language
relating to “serv[ing] a copy of the analytical report on the defendant or defendant’s
attorney,” however, there was no mention of requiring the copy to be certified. Id. Since
its adoption, N.D.R.Ev. 707 has been discussed and amended several times. See
generally Minutes of the Joint Procedure Comm. 10-13 (Sept. 23-24, 2010); 33 (Apr. 26-
27, 2012); 6-7 (Sept. 27, 2012); 20-23 (Jan. 31-Feb. 1, 2013). A review of these minutes
offers little guidance. This Court stated, however, it was adopting N.D.R.Ev. 707
because “lab analysts’ certificates of analysis [are] testimonial statements, and the
analysts [are] witnesses for Sixth Amendment confrontation purposes.” Supreme Court
Order of Adoption No. 20090381. This statement requires discussion of a lab analyst’s
“certificate[] of analysis.”

[139] In Melendez-Diaz, the prosecution introduced analytical reports containing a lab

analyst’s “certificates of analysis.” 557 U.S. at 308. A certificate of analysis is a lab
analyst’s statement indicating material seized by police and connected to a defendant is a
controlled substance of a certain quantity. Id. Under Massachusetts law, and unlike
analytical reports generated in North Dakota, these certificates were sworn before a

notary public. Id. at 309. At trial, these certificates were submitted as prima facie

evidence of what they asserted. Id. at 309; see also App. 20-22. The United States
Supreme Court held the lab analyst’s statements regarding their conclusions were
testimonial in nature, triggering a defendant’s right to confront the lab analyst under the
Sixth Amendment’s Confrontation Clause. Id. at 310. It was the lab analyst’s

testimonial statement indicating the presence and quantity of drugs, not the fact that the
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copy was certified as true and correct, that triggered a defendant’s right of confrontation.

Id. at 310-11.

[940] Applying the reasoning in Melendez-Diaz to Reddig’s situation shows the State’s

argument at trial was correct. The analytical report, including the lab analyst’s signed
testimonial statement concluding the substance Reddig sold his accomplices was
marijuana, was disclosed to Reddig nearly four months before trial. App. 2; Doc. L.D.
Nos. 17-18. These testimonial statements, rather than the statement about the copy of the
report being true and correct, are what the Sixth Amendment’s Confrontation Clause is

designed to protect. Melendez-Diaz, 557 U.S. at 310-11. Under Melendez-Diaz

N.D.R.Ev. 707 requires the lab analyst to testify at trial regarding these testimonial
statements, rather than their statements indicating the report is certified as true and
correct, if the statements are not disclosed at least sixty days before trial. The State
disclosed the lab analyst’s signed testimonial statements well over sixty days before trial,
and Reddig did not object.

[141] The State maintains the language of N.D.R.Ev. 707(a) is clear. The State must
serve a “copy” of the analytical report containing the lab analyst’s testimonial statements
on the defense at least sixty days before trial because the analyst’s certificate of analysis
reciting their findings is a testimonial statement. If this Court desired the State to serve a
certified copy of the lab report on the defense, it would have included the word
“certified” in the statute’s plain language. If, however, this Court determines the
language of the rule is unclear, an analysis of Melendez-Diaz shows the purpose of
N.D.R.Ev. 707 is to put the defense on notice of who the lab analyst is, what his or her

testimonial statements are, and to give the defense an opportunity to object to the
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admission of the lab analyst’s testimonial statements without him or her testifying at trial.
Supreme Court Order of Adoption No. 20090381. Because the analytical report,
including the lab analyst’s testimonial statements, were disclosed to Reddig in advance of
the sixty-day deadline, and because Reddig did not file a written objection, the trial court
did not err in admitting the certified copy of the analytical report, and Reddig’s argument
on appeal must fail.
CONCLUSION

[142] For these reasons, the trial court did not err in its jury instructions or rulings, and
the judgment of the trial court should be affirmed.

Submitted November 30, 2015.
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